United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF 


Docket Number 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


eda: ey ER a le AR bg ea Le + ge 


In the Matter of the Ar’ cration A FILETT 
between Vs 


ROBERT P. HERZOG 
Petitioner-Appellee 
v. 
FRANK ROBINSON 
Respondent-Appellant 
- - -X 


APPEAL 
FROM A JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


APPELLANT'S BRIEF 


GEORGE T. VOGEL, 
BERNARD RACKEAR, PROFESSIONAL 
CORPORATION 

Attorneys for Respondent- 
Appellant 

25 West 43rd Street 

New York, New York 10036 

(212) 868-4470 


Table of Ca 
Other Aut 


Statement of 


Conclusion 


Addendum 


Laboratories 


537 (1946) 


iv 181 (1943) 


Zephyr Construction Co. , 
a 946; 7 AD “AD 2d 915 (2d Det 


Black v. Curter wees 


43 Cal 2d 788; 278 


York Joint Board, 
America 
. = oT > ag 
Supp Be , Edelstein, J) 


Clermont v. Secu ured Investment Corporation 


55 Cal App 3d 700; 102 Cal Rptr 340 (1972) 


Cook v. King Manor and Convalescent Hospital 
— ne aE RR A ie. . ———— —— i oe - 
IO Cal App 3d 792; 115 Cal Rptr 471 (1974) 


wntown Harvard Lunch Club v. Racso, Inc. 


Mise 1007; 107 N.Y.S. 2d 918 (1951) 


403 (1953) 


R 
Rptr 
143 (1966) 


2 herhood 
; c 9) of 
= nee ac & 
lin Sor ; 
4 Me) : 
1072) : e 
orkers 
PS 5 
Ss. > 


5 hein rmc 5 
= oscn i 
> L ank 


Cir 


Uni 
UNiLor 
ion of E 
Elect 
tric 
rica 
teat 


a 
LOMpPe 
pany 


Ce 
ompé 
mp an' 
pany 


ociates Inc. 


ULE 


Comr oF: any 
38 ioe “ay 


orporation Ve Trio 
Mise 2a 646, 61 


STATUT 


OTHER AUTHORITIE 


Sect 213 


Commercial Arbi ation Rules of the 
American Arbitrati Association 


Procedure 


ted Laws of New York, Annotated 
), page 603 (Practice Commentary) 
1974-75 Pocket Part, p. 154 
ractice Commentary 1968) 


339 


California Law 


D 


Appellant Robinson presents the following issues 


Whether the District Court judgment should 


be reversed and the Arbitration Award vacated 


a) the arbitrators exceeded their powers, 
or sco imperfectly executed them that a 
mutual, final, and definite award upon 

the subject matter submitted was not made; 
b) the arbitrators were guilty of misconduct 
in refusing to postpone the hearing, upon 
icient cause shown, and in refusing to 
hear evidence pertinent and material to the 
controversy; and of other misbehavior by 
which tne rights of the appellant have 
been prejudiced; 


r 


within the meaning of Title 9, Sections 10(c) and 


(dad) of the United States Code. 


OF THE CASE 


irom 


order confirming 


dated November 74 ("Award") and wh 


plication for an der vacating the 


shirked 


submitted. 
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The arbitra 


respect res arb’trators' failure 
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needed for arbi- 


rbitration hearings to 


trators 


counsel to prepare adequately 


-ailed to permit reassiiable 
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the Award because the arbitrators exceeded their powers by 


granting a forfeiture and penalty of $50,000 contrary to 


he chronological factual.statement which follows 
will permit an understanding of the applicability of the 
statutory grounds for vacation of an Award found in 9 USC 
Section 10. The statement is based on the Record filed in 
this Court which, inter alia, contains the complete trans- 
cripts of, and the briefs and exhibits introduced at the 
arbitration hearings as well as the pre-arbitration hearing 
correspondence, the closing briefs of the parties in the 
arbitration proceedings and the affidavits and briefs 
submitted to the District Court. 

In this Statement of the Case, and in the Argument 
which follows, appropriate reference is made to that documen- 
tary record material which is printed in the Appendix by 
placing the Appendix page number on which said material 
appears in parentheses e.g. "(8)" refers to page 8 of the 
Appendix. References to any portion of the Record which is 
not printed in the Appendix is made by placing in parentheses 
the letter "R" followed by the "Identifying Mark" of such 
document set forth in the "Index to te Record on Appeal" 
filed in this Court and a notation of the relevant portion 
of said document e.g. "(R 13B Ex 1") refers to the Exhibit 
marked 1 which is attached, to, and bound with, the document 


having the "Identifying Mark" of 13B (Transcript of hearing 


cuments with 


and "13D") 


abbreviation "Tr 


orium Agreement 
esident, is the President of 
a California corporation. 
Jifficulties, entered into a 
Moratorium Agreeme! ‘ > Ex E vi certain of its 
reditors Moratorium Creditors") which provided chat FRA would 
pay the creditors' claims in installments over the following 
year. 

Other signatories to the Moratorium Agreement included 
Plastimaid, Inc. ("Plastimaid"), a California corporation, which 
signed as "Guarantor"; Robinson, who pledged his shares of both 
FRA and Plastimaid as collateral security without personal 
liability; several creditors; and a Creditors' Committee 
("Committee") of which Herzog, a New York attorney, was counsel 
and secretary and (together with James A Jurist ("Jurist") ) one 
of the Trustees. Herzog, was not a creditor of FRA. The Mora- 


torium Agreement provided for arbitration of disputes thereunder 


by the American Arbitration Asscciation ("AAA") in New York or 


Los Angeles. 


The Offer 
In the summer of FRA (not Robinson as Judge 
MacMahon's memorandum (162) states) defaulted in payments under 
the Moratorium Agreement (Tr 146). To prevent foreclosure of 
the collateral Herzog and Robinson's then California attorney, 
Gary Plotkin ("Plotkin"), together with Robinson, negotiated an 


"fer dated August 27, 1973 ‘er addressed to the creditors 


under which the arbitration involved 


bona 
Herzog consisting a $50,000 promissory ncte secured by a deed 
and an assignment E ease (6 The collateral would be 
"forfeited" to the FRA creditors "to the extent of $50,000 after 
expenses" (7) * Robinson failed to deposit the necessary cash anc 
notes t > ate the Offer after its acceptence. 
The Offer also included provisions whereby: 
accepting creditors would release 
from any and a- personal liabilities, 
arising out of FRA'‘s o lastimaid's 
obligavion 


acce 


to Robinson the Plastimaid stock which he 


under the Moratorium Agreement (7); 


(iii) accepting creditors would agree to arbitration 
Los Angeles °F 
Offer required acceptance by November 30, 1973 by 
of "the amount of" FRA 
son and 
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FRA'ts creditors (03, 65) Instead Herzog prepared, 
o creditors, 4 ary re dated September 
("Summary"). mpanying the Summary was a blank f 
which each ; as requested (10) to return to 

of the 
payment plans. 
e Summary omitt: certair 
the Offer, differed in certain respect 
contained ambiguities. Indeed 


ot 0 


that the Summary was "incorre 


respect in that it indicated that FRA 


to be the oblig 

and ambiguities, 
the question as to whether there 
minds" between Robinson, 
which would permit acceptance 
"acceptance" was one of the 

The dispute on 


arbitration, had the 


as 


"acceptance 


the minds" 


" 


creditors. 


the number of 


number of creditors 


in number and 
in dollar amount. This question ar because 
the Offer referred to "acceptance 

places in varying terms 

nature of the requirement for "acceptance" 

was crucial because,as Herzog admitted at the 
hearing (Tr 383), 80% in number of creditors 
did not “accept" the Offer. It was in dispute 


at the he in, whether acceptance by creditors 


holding 80% in d« mount claims was 


achieved. 
e) Whether the Offer was "accepted" by the 
requisite number of creditors before it 


expired on November 30, 1973. 


Pre-Heari Arbitration Procedures 


ng 
ed - 


Robinson disputed whether the Offer had been accepted 
(232). When the cash and notes necessary to effectuate the 
alternative payment plans were not deposited with Herzog, Herzog 
on February 4, 1974 (13) demanded that Robison arbitrate the di 


tn New York and claimed that "$50,000 together with expenses" 


the Offer. In the Demand 
of his interest as a 
and an "Escrowee under 
to be the attorney for any 
lerzog has never claimed that 
his actions in the bitration would bind these creditors in 
any respect. Despite apparent disability, Herzog did not 
serve the Demand upon, nor join as parties to the arbitration, 
either Mari-Jo Robinson (who subscribed to the Offer) or the 
"accepting" creditors of FRA (who would have been parties to 
any agreement into which the Offer would have matured, if 
accepted by the requisite number of creditors). Nor did 
Herzog attempt to join, as parties to the Arbitration, any of 
the other parties to the Moratorium Agreement, (FRA, Plastimaid, 
FRA's other creditors, the Committee, or Jurist) most, if not 
1, of whom had an interest in the outcome of the arbitration, 
if the Offer had been accepted. 
The AAA thereupon instituted its arbitration procedures. 
Plotkin, Robinson's attorney attempted to nave the venue che 1ged 
to Los Angeles County; the AAA denied this request. fo suit 
the convenience of Plotkin (Tr 18) who would be in Bermuda for 
a Commercial Law League Convention commencing July 6, 1974 


(which Herzog also attended) the AAA set the dates of hearing 


for July 15 and 16, 1974 after Plotkin had agreed, at Herzog's 


insistence, that those dates be made "peremptory, final and not 
further adjournable a t" Robinson (Tr 18-20). 
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aw Saat 


Rothman and BRPC soon determined the complexity oa 


extensive prep 


inson or. vuly § elivered to the AAA a request Yr ( month 
urnment in hearing date which the Arbitré Ss promptly denied 
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ifornia for 
to consent to BRPC's 
this 


hearing on th 


to adjourn the hearing for two weeks to 


they would deny any further 


for lack of 

joinder of the parties to { oorted agreement and obse-ved 
that Herzog did not appnes< e > entative of any of the 
creditors but merely appeare Stakeholder (Tr 41). 
Robinson also informed (Tr 40) the arbitrators that an issue 
existed as to whether the number of "Acceptances" met the pre- 
condition (8) for arbitration. The arbitrators suggested that 
Robinson submit a brief on each of these points (Tr 40). No 


testimony on the merits was taken on July 15. 


he Pre-Hearing Motions 


Following the hearing on July 15, Herzog, at the 
arbitrators' direction 36), permitted Robinson to examine 
the "acceptances". Robinson found that many were questionable 

nd suspicious. Accordingly, Robinson requested the arbitrators 
to issue an order permitting Robinson to depose Herzog in New 
York to develop all facts with respect to the "acceptances". 
Robinson also requested an order permitting him to depose Plotkin 
(who was unwilling to appear at the arbitration in New York but 
who was willing to be deposed in Los Angeles) before the July 29 
hearing (R 8 E Herzog opposed these depositions (R 13A 
the arbitrators denied ese requests. (The District 


) that Ro n could have depos 


unsupporte 


At the beginning of the July 29 hearing Robinson again 
raised (Tr 53) and submitted memoranda on, the threshhold questions 
of (a) joinder and (b) whether the number of the "Acceptances" 
met the condition precedent (8) to establish a consent to 
arbitration. 

Robinson's memorandum on joinder (17) pointed out that 
an issue existed as to whether there was a "meeting of the minds" 
between Robinson and “accepting" creditors. The brief suggested 
that this issue could only be resolved by the testimony of the 
"accepting" creditors, and not by the testimony of Herzog and 
Robinson alone. The memorandum (18) also stated that an issue 
existed as to the enforceability of the forfeiture provisions of 
the Offer against Robinson. Moreover, the memorandum invited 
attention (19) to the possibility of double, multiple or other- 
wise inconsistent obligations to which Robinson might be exposed 
by reason of conflict between the Award of the arbitrators and 
the judgments of other furums in which parties who were not joined 
may seek relief. 

Robinson had concern that, in the absence of joinder, 
the disputes between Robinson and the creditors would not be, 
and could not be, resolved. Any Award rendered would lack 
mutuality and finality in that the Award could not have a binding 
effect (Tr 57) against any "accepting" creditor who was not 
joined in the arbitration, although it could bind Robinson and 
work a collateral estoppel against Robinson in favor of "accepting" 


creditors in any subsequent proceeding in which they were parties. 


ard would also lack finality in the absence of the joinder 


of Mari-Jo Robinson because of her community property interest in 
the property ught to t forfeited which would require, in order 
to bind her and forecl e her interest, a redetermination of all 
issues in a subsequent proceeding in which she was a party. 
Robinson's memorandum pointed out (20) that the arbitra- 
* 
tion clause made joinder feasibie and that such joinder was 


relatively simple, expeditious c<nd inexpensive. Finally, the 
memorandum pointed out (21, 22) that the "accepting" creditors 


were the real parties in interest and therefore entitled to 
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Arbitration Rules and that, in the absence of such notice to them, 

they could move to vacate any Award aliecting their rights. 
Robinson therefore moved (16, 36) to adjourn the pro- 
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(Tr 283) could 
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g's cross-examination that 
could result in Robinson having 
of $50,000, one arbitrator (Tr 347) 


Robinson's liability, if any, 
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had not been joined in the 


6) that other issues were 


her, if the Offer was accepted, 


ion resuiting in the termination 


her the obligations under the 


fect. In this 


connection an 


arbitrator observed (Tr 358) that the question of whether there 

was a novation and whether the Moratorium Agreement was still in 
effect could not be ruled on in this proceeding in the 1bsence of 
the joinder of the partie to the Moratorium Agreement Rothman 
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ifter denied 
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on January 
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Robinson (47) 
and any ficiency to be paid by Robinso: o Herzog (48). 
Further, tt arc ovides yat Robinson shall have no further 
9) and that the Award does 
not affect the ights of 1y persons under the Mo 
Agreement < Octobe / Giee Finally, 1e 


> 


by the Counterc 


nec £ 
ness ol 


Hervo 
ZO 


apveared I y- 15 > hé the Awar« ed to resolve 


LCllve 


the dispute, failed me che 5 U equirements of 


ton h 
that Robinson may have 
upon any 
hat FRA or Plastimaid 


Moratorium or other creditors. 


(c) If the Award intends 
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these creditors may 
to pursue Robinson personally for 
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The Award, however, leaves all of 
tions unanswered and all of these 


unresolved. 


major issues raised before the 


$50,000 forfeiture 


clause was an unenforceable and illegal penalty. 


Further, Robinson urged that if the forfeiture 
provision were held to te, under either 
California or New York law, a valid liquidated 
damage provision, rather than a penalty, that 
such a holding would require the additional 
conclusion that the Award of the $50,000 


forfeiture is, and s-he sole remedy 


ther or greater 


(jy ] a] 
Court 


persor 


na 


3] 
A 


tH 


n+ 


the Award, 


ibinson. 


ta ” } 
nis rede 
rine R 
va Bia 8 
+ a4 mi 
VO ALS 


Tne Court hould reverse the judgment below and direct 


that the Award be vacated. The District Court erred in confirming 
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A. The arbitrators shirked their responsibility 
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to decide the entire dispute submitted. Robinson 


was prejudiced by the arbitrators' misconduct and 
(1) in refusing to postpone the hearing 

to permit che joinder of additional parties, 
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in refusing to hear, and by foreclosing, 


nee pertinent and material to the 
refusing to postpone the hearing to 


permit newly engaged counsel to prepare adequately for 


and in failing to order the 


requested 


depos 


the hearing. 


B. The arbitrators imperfectly executed their powers 
upon the subject matter submitted by failing * make 
an Award that was 
1) mutual, 

(2) definite, and 

(3) final 
C The arbitrators exceeded their powers by awarding 
a forfeiture and penalty of $50,000 contrary to public 


5- 


the joinder as pa 


Under 


conduct and misbehavic 


vacation of the Award. 
The. District 
there was no need 
were bound by the 
authorized represent: 


The Distri 


of the arbitration proceedi 


conclusion falls. 


s motions postpone the 


prejudice, to permit 


sreditors and Mary-Jo 
denials constituted such 


prejudice as would require 


a \ te ’ . 
»4) states 


creditors because they 


"Herzog acted 


~ = 


ne 4 na arhi at 4 " 

rs in the arbitration”. 

unsupported by the record 
he Court! 


le e 
12 s legal 


as the “authorized 
sense that any creditor 


any creditor 


Herzog's sole status in 
escrowee. 
ffect that he 
the adverse 


demands of Robinson an he epting” creditors in 
accepting" creditor: ed a forfeiture pursuant to 
possession and Robinson 
demanded that tr $50,000 be returned to him on the ground that 
the Offer had expired without 
Jnder Federal practice Robinson and the "accepting" 


$3, aS adverse claimants were " 


persons needed for just 

" of that dispute. In such case the Rules provide 
that the court "shall order" that they be made parties (FRC?! 19(a), 
22; 3 A Moore's Federal Practice 419.08, 22.14). 


Similarly under New York State practice an action by a 
i$ y 


stakeholder contemplates the joinder of "two or more" adverse 


claimants (CPLR 1006(a) ). “Non-joinder of a party who should be 


joined. . . is a ground for dismis of an action without 
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Section 7. INITIATION UNDER AN ARBITRA- 
TION PROVISION IN A CONTRACT — Arbitrs- 
tion under an arbitration provision in a contract may 
be initiated in the following manner: 

(a) The initiating party may give notice to tha 
other party of his intention to arbitrate (Demand), 
which notice shall contain a statement setting forth 
the nature of the dispute, the amount involved, if 
any, the remedy sought, and 

(b) By filing at any Regional Office of the AAA 
two (2) copies of said notice, together with two 
(2) ag woot oy ——— ee ae of the con- 
tract, to wi @ appropri © istrative 
fee as provided in the Administrative kee Schedule. 

The AAA shall give notice of such filing to the 
other party. Lf he so desires, the party upon whom 
the demand for arbitration is made may file an 
answering statement in duplicate with the AAA 
within seven days after notice from the AAA, in 
which event he shall simultaneously send a bay of 
his answer to the other party. If a monetary claim 
is made in the ansvree the apyropriate fee provided 
in the Fee Schedule shall be forwarded to the AAA 
with the answer. If no answer is filed within the 
stated time, it will be assumed that the claim is 
denied. Failcare to file an answer shall not operate 
to delay the arbitra’ ~ a. 


Seetion 20. TIME AND PLACE — Tha Arbitrator 
shall fix the time and place f-~ each hearing. Tha 
AAA shall mail to each pari; notice thereof at 
ie days in advance, unless the parties by 
mu agreement waive suc i i 
ware gat ve such notice or modify the 
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